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Office of the Secretary of Transportation § 23.45 

ACDBE eligibility of firms that provide 
goods and services to concessionaires. 

Subpart D—Goals, Good Faith 
Efforts, and Counting 

§ 23.41 What is the basic overall goal 
requirement for recipients? 

(a) If you are a recipient who must 
implement an ACDBE program, you 
must, except as provided in paragraph 
(b) of this section, establish two sepa-
rate overall ACDBE goals. The first is 
for car rentals; the second is for con-
cessions other than car rentals. 

(b) If your annual car rental conces-
sion revenues, averaged over the three- 
years preceding the date on which you 
are required to submit overall goals, do 
not exceed $200,000, you are not re-
quired to submit a car rental overall 
goal. If your annual revenues for con-
cessions other than car rentals, aver-
aged over the three years preceding the 
date on which you are required to sub-
mit overall goals, do not exceed 
$200,000, you are not required to submit 
a non-car rental overall goal. 

(c) Each overall goal must cover a 
three-year period. You must review 
your goals annually to make sure they 
continue to fit your circumstances ap-
propriately. You must report to the 
FAA any significant adjustments that 
you make to your goal in the time be-
fore your next scheduled submission. 

(d) Your goals established under this 
part must provide for participation by 
all certified ACDBEs and may not be 
subdivided into group-specific goals. 

(e) If you fail to establish and imple-
ment goals as provided in this section, 
you are not in compliance with this 
part. If you establish and implement 
goals in a way different from that pro-
vided in this part, you are not in com-
pliance with this part. If you fail to 
comply with this requirement, you are 
not eligible to receive FAA financial 
assistance. 

§ 23.43 What are the consultation re-
quirements in the development of 
recipients’ overall goals? 

(a) As a recipient, you must consult 
with stakeholders before submitting 
your overall goals to FAA. 

(b) Stakeholders with whom you 
must consult include, but are not lim-

ited to, minority and women’s business 
groups, community organizations, 
trade associations representing conces-
sionaires currently located at the air-
port, as well as existing conces-
sionaires themselves, and other offi-
cials or organizations which could be 
expected to have information con-
cerning the availability of disadvan-
taged businesses, the effects of dis-
crimination on opportunities for 
ACDBEs, and the recipient’s efforts to 
increase participation of ACDBEs. 

§ 23.45 What are the requirements for 
submitting overall goal information 
to the FAA? 

(a) You must submit your overall 
goals to the appropriate FAA Regional 
Civil Rights Office for approval. Your 
first set of overall goals meeting the 
requirements of this subpart are due on 
the following schedule: 

(1) If you are a large or medium hub 
primary airport on April 21, 2005, by 
January 1, 2006. You must make your 
next submissions by October 1, 2008. 

(2) If you are a small hub primary 
airport on April 21, 2005, by October 1, 
2006. 

(3) If you are a nonhub primary air-
port on April 21, 2005, by October 1, 
2007. 

(b) You must then submit new goals 
every three years after the date that 
applies to you. 

(c) Timely submission and FAA ap-
proval of your overall goals is a condi-
tion of eligibility for FAA financial as-
sistance. 

(d) In the time before you make your 
first submission under paragraph (a) of 
this section, you must continue to use 
the overall goals that have been ap-
proved by the FAA before the effective 
date of this part. 

(e) Your overall goal submission 
must include a description of the meth-
od used to calculate your goals and the 
data you relied on. You must ‘‘show 
your work’’ to enable the FAA to un-
derstand how you concluded your goals 
were appropriate. This means that you 
must provide to the FAA the data, cal-
culations, assumptions, and reasoning 
used in establishing your goals. 

(f) Your submission must include 
your projection of the portions of your 
overall goals you propose to meet 
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through use of race-neutral and race- 
conscious means, respectively, and the 
basis for making this projection (see 
§ 23.51(d)(5)) 

(g) FAA may approve or disapprove 
the way you calculated your goal, in-
cluding your race-neutral/race-con-
scious ‘‘split,’’ as part of its review of 
your plan or goal submission. Except 
as provided in paragraph (h) of this sec-
tion, the FAA does not approve or dis-
approve the goal itself (i.e., the num-
ber). 

(h) If the FAA determines that your 
goals have not been correctly cal-
culated or the justification is inad-
equate, the FAA may, after consulting 
with you, adjust your overall goal or 
race-conscious/race-neutral ‘‘split.’’ 
The adjusted goal represents the FAA’s 
determination of an appropriate over-
all goal for ACDBE participation in the 
recipient’s concession program, based 
on relevant data and analysis. The ad-
justed goal is binding on you. 

(i) If a new concession opportunity 
the estimated average annual gross 
revenues of which are anticipated to be 
$200,000 or greater arises at a time that 
falls between normal submission dates 
for overall goals, you must submit an 
appropriate adjustment to your overall 
goal to the FAA for approval at least 
six months before executing the con-
cession agreement for the new conces-
sion opportunity. 

§ 23.47 What is the base for a recipi-
ent’s goal for concessions other 
than car rentals? 

(a) As a recipient, the base for your 
goal includes the total gross receipts of 
concessions, except as otherwise pro-
vided in this section. 

(b) This base does not include the 
gross receipts of car rental operations. 

(c) The dollar amount of a manage-
ment contract or subcontract with a 
non-ACDBE and the gross receipts of 
business activities to which a manage-
ment or subcontract with a non- 
ACDBE pertains are not added to this 
base. 

(d) This base does not include any 
portion of a firm’s estimated gross re-
ceipts that will not be generated from 
a concession. 

Example to paragraph (d): A firm operates a 
restaurant in the airport terminal which 

serves the traveling public and, under the 
same lease agreement, provides in-flight ca-
tering service to air carriers. The projected 
gross receipts from the restaurant are in-
cluded in the overall goal calculation, while 
the gross receipts to be earned by the in- 
flight catering services are not. 

§ 23.49 What is the base for a recipi-
ent’s goal for car rentals? 

Except in the case where you use the 
alternative goal approach of 
§ 23.51(c)(5)(ii), the base for your goal is 
the total gross receipts of car rental 
operations at your airport. You do not 
include gross receipts of other conces-
sions in this base. 

§ 23.51 How are a recipient’s overall 
goals expressed and calculated? 

(a) Your objective in setting a goal is 
to estimate the percentage of the base 
calculated under §§ 23.47–23.49 that 
would be performed by ACDBEs in the 
absence of discrimination and its ef-
fects. 

(1) This percentage is the estimated 
ACDBE participation that would occur 
if there were a ‘‘level playing field’’ for 
firms to work as concessionaires for 
your airport. 

(2) In conducting this goal setting 
process, you are determining the ex-
tent, if any, to which the firms in your 
market area have suffered discrimina-
tion or its effects in connection with 
concession opportunities or related 
business opportunities. 

(3) You must complete the goal-set-
ting process separately for each of the 
two overall goals identified in § 23.41 of 
this part. 

(b)(1) Each overall concessions goal 
must be based on demonstrable evi-
dence of the availability of ready, will-
ing and able ACDBEs relative to all 
businesses ready, willing and able to 
participate in your ACDBE program 
(hereafter, the ‘‘relative availability of 
ACDBEs’’). 

(2) You cannot simply rely on the 10 
percent national aspirational goal, 
your previous overall goal, or past 
ACDBE participation rates in your pro-
gram without reference to the relative 
availability of ACDBEs in your mar-
ket. 

(3) Your market area is defined by 
the geographical area in which the sub-
stantial majority of firms which seek 
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